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The President’s Page 


By WILLIAM P. GRAY, 
President, Los Angeles Bar Association 


The annual Conference of State Bar 
Delegates will be held on September 17th 
and 18th 1956 as part of the State Bar 
Convention. All through the summer 
months, the members of our delegation, 
under the guidance of Chairman Gordon 
F. Hampton, have been busy doing their 
“home work” for the Conference. They 
consider resolutions proposing statutory 
changes concerning the administration of 
justice that have been recommended to 
this Association during the past year; and they submit those of 
which they approve to the State Bar for inclusion on the Confer- 
ence agenda. When all of the proposed-resolutions on the agenda 
are published and circulated, the delegation considers each one 
carefully and, depending upon their respective merits, makes plans 
actively to support or oppose them on the floor of the meeting. 





William P. Gray 


Those of us who have attended the Conference from year to 
year readily acknowledge a recurrent feeling of pride and admira- 
tion as we watch the smooth and enlightened manner in which our 
well prepared delegation works. Many measures that our group 

(Continued on Page 269) 
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Junior Barrister Legal Essay Contest 
By J. L. WYATT, JR., Chairman Junior Barrister Essay Contest 


The Junior Barristers of the Los Angeles Bar Association will 
edit the November issue of the Los ANGELES Bar BULLETIN. 
Preceding the publication of the issue, the Junior Barristers will 
hold their Eighth Annual Legal Essay Contest. The winning 
entry and the entries receiving honorable mention will be pub- 
lished in the November Bar BULLETIN. Other outstanding articles 
will be published in subsequent issues. The writer of the winning 
article will receive the Judge Ashburn award of $100.00. Suitable 
trophies will be awarded the writers of the articles receiving hon- 
orable mention. 

Contest rules are as follows: 

Eligibility: All attorneys, whether Junior Barristers or not, who 
had not reached thirty-six on or before December 31, 1955; 

Subject: Any legal topic of interest or benefit to the bar; 

Length: Approximately ten (10) legal size, double spaced, typed 
pages ; 

Copies: Four legible copies should be submitted. 

Deadline: Send entries to Junior Barrister Editorial Board, 815 
Security Building, Los Angeles 13, California, no later than 5:00 
P.M. Tuesday, September 4, 1956. 
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The Defense of Criminal Cases 


By LEON R. YANKWICH, J.D., LL.D. 
Chief United States District Judge 
Los Angeles, California 


(Remarks upon the Induction of Group of Attorneys on June 12, 1956) 


One of the great fundamentals of mod- 
ern American jurisprudence is the right 
of an accused to have the assistance of 
counsel. The American Colonies never 
recognized the rule obtaining in England 
under which a person charged with trea- 


son and felonies was denied the aid of 





counsel,—a rule which was not abolished 


as to treason until 1688 and as to all 


Leon R. Yankwich 


other felonies until 1836. On the contrary, 
before the adoption of the United States Constitution twelve of 
the thirteen American Colonies recognized the right to the assist- 


ance of counsel.! 


I 
THE RIGHT TO COUNSEL 


The Sixth Amendment to the Constitution of the United States 
provides that in all criminal prosecutions the accused shall enjoy 
the right 

“to have the assistance of counsel for his defense.” 

The Constitution of California states that in any criminal prose- 
cution “in any court whatever” the accused shall have the right 

“to appear and defend in person and with counsel.’”* 

The Supreme Court of California has held that the guarantee 
applies to misdemeanors also because of its very wording.* 

The Federal Rules of Criminal Procedure state that when the 
defendant appears in court without counsel 

1Powell v. Alabama, 1932, 287 U.S. 45, 60-65. 
ntukea” Constitution, Amendment VI; and see, Glasser v. United States, 1942, 


3Constitution of California, Article I, Section 13. 
‘In re Jingles, 1946, 25 C. 2d 496, 498. 
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“the Court shall advise him of his right to counsel and assign 
counsel to represent him at every stage of the proceeding 
unless he elects to proceed without counsel and is able to 
obtain counsel.” 


A like provision is contained in the California Penal Code which 
states that 
“In a criminal action the defendant is entitled: * * * 2. to be 
allowed counsel as a civil action or to appear and defend in 
person and with counsel.’”® 


Another section provides that if the defendant, upon arraignment, 
appears without counsel, 
“. .. he must be informed by the court that it is his right to 
have counsel before being arraigned, and must be asked if 
he desires the aid of counsel. If he desires and is unable to 
employ counsel, the court must assign counsel to defend him.’”” 
California courts consider the guaranty implicit in the due proc- 
ess clause of the 14th Amendment.* The federal courts consider 
the guaranty of the Sixth Amendment mandatory in federal courts.® 


In a leading case the Supreme Court of the United States had 
this to say about the importance of the right to counsel : 
“The ‘. . . right to be heard would be, in many cases, of little 
avail if it did not comprehend the right to be heard by counsel. 
Even the intelligent and educated layman has small and some- 
times no skill in the science of law. If charged with crime, he 
is incapable, generally, of determining for himself whether 
the indictment is good or bad. He is unfamiliar with the rules 
of evidence. Left without the aid of counsel he may be put on 
trial without a proper charge, and convicted upon incompe- 
tent evidence, or evidence irrelevant to the issue or otherwise 
inadmissible. He lacks both the skill and knowledge adequately 
to prepare his defense, even though he have a perfect one. 
He requires the guiding hand of counsel at every step in the 
proceedings against him.’ The Sixth Amendment withholds 
from federal courts, in all criminal proceedings, the power 
(Continued on Page 279) 


5Rule 44, Federal Rules of Criminal Procedure. 
*California Penal Code, §686. 

'California Penal Code, §987. 

‘In re McCoy, 1948, 32 C. 2d 72, 76. 

*Johnston v. Zerbst, 1938, 304 U.S. 458. 
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NAMING ALTERNATE EXECUTOR 


By Committee on Probate Law and Procedure 


When a testator names an individual as executor of a will, it is 
common practice for him to name an alternate to act in case the 
first-named person fails to act. Usually, it is the testator’s intention 
to have the alternate act under any circumstances in which the 
first-named person fails to act, whether or not the latter has quali- 
fied as executor. The phrasing, however, is left to the lawyer who 
draws the will, and the language frequently applies only to a situ- 
ation where the first-named person fails to qualify. 

The court in interpreting the will must ascertain the testator’s 
intention primarily from the language of the will. If the will merely 
provides that the alternate should act in case the first-named per- 
son should predecease the testator or should fail to qualify as 
executor, there is no provision for the appointment of the alternate 
in case the first-named person should die, resign or be removed 
after having qualified as executor. 

Many wills contain the following statement: “In the event 
SE SES AO RED should predecease me or should be unable or 
unwilling to act, then I appoint -.........2.2..2....2..1:1-seeeeseeee to act 
without bond.” When this language is used and the first-named 
person qualifies and fails to complete service, some courts have 
appointed the alternate as executor without bond. Other courts, 


however, have refused to do so, on the ground that Sections 406 
and 512 of the Probate Code provide for the appointment of an 


administrator with will annexed in the event the executor dies or 
becomes disqualified or incapable. In such case, a bond is required. 
Amendments to these sections would not remedy a situation where 
the language of the will clearly indicates that the alternate is only 
to be appointed if the first-named person does not qualify. 

The Committee on Probate Law and Procedure wishes to call 
this problem to the attention of the bar and to suggest that in 
drafting a will the lawyer make certain that the contingencies under 
which the alternate is to act are set forth clearly. 

Suggested phrases are as follows: 


ae Ca ee CO ie should fail or refuse 
to serve or complete service as such execut............ , then I appoint 
IDS gs Be Ie AT to act as execut.........., (without bond).” 
“In the event ....he is unable or unwilling to act, or if, having 
been appointed as execut............ of my Will, ....he should die, 
resign, or be removed as execut.......... , | hereby appoint as 


@xectit.....2.:. OC Ce Wie 8. (to act without bond ).” 
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CORPORATIONS 
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TAX REMINDER 
IT MAY NOT BE CAPITAL GAIN 
By the Tax Committee, Los Angeles Bar Association 


The unanimous Supreme Court decision Jn re Corn Products 
Refining Co., 350 U. S. 46 (1956), introduced a new approach to 
capital assets which can only create uncertainty. 

The Internal Revenue Code’ defines “capital asset’’ by a clear, 
unambiguous statement, as “property held by the taxpayer 
(whether or not connected with his trade or business)” which 
“does not include” certain listed classes of property, e.g., inventory, 
property held for sale to customers, and real or depreciable prop- 
erty used in the trade or business. Formerly, courts applying the 
statute have looked only to its language without investigating the 
congressional policy behind it, and have interpreted it to mean 
what it says. 

In Corn Products, the Supreme Court, to “effectuate the basic 
congressional purpose,” has excluded from this definition all prop- 
erty held without investment intent in connection with the tax- 
payer’s business, stating unequivocally that investment is the policy 
of the section. The statute, however, never once uses the word 
“investment” in defining “capital asset.” The case involved a hedg- 
ing transaction which had long been removed from the capital gain 
or loss area, and it might be argued that the decision should be 
limited to its facts.* That the Supreme Court, however, elected to 
render its decision on a different and non-statutory basis broader 
than the case required, raises the possibility that the Court did not 
intend the decision to be so limited. The effect would appear to be 
that a sale of capital assets purchased and held for business pur- 
poses, as contrasted to investment purposes, would give rise to 
ordinary gain or loss. 

The decision itself, however, provides only the barest framework 
without any workable guides for determining into which category 
a transaction might be placed. It reinforces several recent Tax 
Court decisions that a taxpayer who purchased securities in order 
to obtain a source of supply, and without any intent to “invest” 
in those securities for any other purposes, would realize ordinary 
gain or loss upon their disposition.* 

Section 1221 I.R.C. 

2Faroll v. Jarecki (7th Cir. March 15, 1956). 

8Tulane Hardwood Lumber Co., Inc., 24 T.C. 1146 (1955). 


Com. v. Bagley & Sewall Co., 221 Fed. (2d) 944 (2d Cir. 1955). 
Western Wine & Liquor Co., 18 T.C. 1090 (1952). 
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Last Link of 
Coastline Highway 
Opened... 


On June 29, 1929, California Gov- 
ernor C. C. Young in a colorful 
ceremony formally opened the 
Santa Monica-Oxnard state highway 
along the rugged Pacific shoreline. 
The $5,000,000 project marked one 
of the most important projects in 
transportation development of the 
Southland. At that time this Bank 
had been offering its Trust Service 
for more than a quarter of a century. 
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Opinions of the Committee on Legal Ethics 
Los Angeles Bar Association 


OPINION NO. 233 
(April 12, 1956) 

EMPLOYMENT OF ATTORNEY BY OUT-OF-STATE LAWYER. 
An Attorney May Not Make Arrangements With Out-Of-State Law- 
yers on a Basis That Would in Effect Permit the Out-Of-State Law- 
yers to Practice Law in California. 


A lawyer requests the opinion of the Committee on the ethical 
propriety of entering into the following arrangement: 

‘“T am contemplating entering into a relationship with a patent 
law firm in another state, the partners of which are not admitted 
to practice law in California, by which I will prepare patent 
applications, amendments, etc., for the Los Angeles clients of 
such firm. These applications will be filed in the United States 
Patent Office in the name of the out-of-state firm, and I will re- 
ceive a division of the fees... 

The work performed by me will be entirely of a non-legal na- 
ture, and will comprise only the prosecution of patent applica- 
tions, amendments, etc. The work will be such as could be done 
by a patent agent who is not admitted to any Bar. There will be 
no listing of the out-of-state firm on any letterhead, door, phone 
book, etc., in California, and no one will know of the relation- 
ship except the clients involved.” 

The question raised from the foregoing facts is whether or not 
a California lawyer, as an associate of an out-of-state firm of patent 
lawyers can with ethical propriety do patent application work in 
California for Los Angeles clients of the firm where the firm re- 
tains sole responsibility for the work done in California, and where 
the California lawyer confers with the client. 

The Committee is aware that practice before the Patent Office 
is not limited to lawyers. However, when a lawyer practices before 
the Patent Office or similar agency, he is engaged in the practice 
of law and is subject to the standards of conduct required of law- 
vers. “The fact that a layman also is permitted to render the same 
services does not alter this conclusion.” (Opinion 201, American 
Bar Association, Committee on Professional Ethics). 

Under the contemplated arrangement the lawyer making inquiry 
would not be a partner in the out-of-state firm and his work would 
be filed in the name of the firm. The partners in the firm thus 
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would be practicing law in California through him and doing in- 
directly what they could not do directly. The responsibility to the 
client would be in the partners, not the associate in California. (See 
in this regard Los Angeles Bar Association Committee on Legal 
Ethics Opinion No. 202) 

This Committee pointed out in that Opinion: 

“The State Bar Act is primarily for the protection of the 
public and its object is to insure that clients are represented by 
qualified lawyers duly admitted to practice in California who bear 
the ultimate responsibility and are answerable directly to their 
clients and who are subject to discipline by the State Bar of 
California.” 

Since under the proposed arrangement the California lawyer 
would not be answerable directly to the local clients of the out-of- 
state firm, and the firm, which bears responsibility to the client, 
would not be subject to the State Bar Act, it is the opinion of the 
Committee that the proposed arrangement is improper. 

The foregoing Opinion, like all Opinions of this Committee, is 
advisory only. 
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OPINION NO. 234 
(April 12, 1956) 

INTERVIEWING OPPOSING CORPORATION’S EMPLOYEES. 
Attorney for Plaintiff May Properly Interview as Prospective Wit- 
nesses Agent Who Wrote Insurance Policy and Underwriter Em- 
ployed by Defendant Corporation Without Prior Notice to, or Consent 
of, Defendant’s Counsel, Provided Plaintiff’s Attorney Identifies Him- 
self to Such Witnesses and Practices no Deception Upon Them. 


The Committee is asked for its opinion on the following question : 
An action is pending by an individual against an incorporated 
insurance company on an insurance policy issued by the de- 
fendant, for the recovery of sums alleged to be due as benefits 
under the policy. Possible witnesses at the trial include the de- 
fendant’s agent, who wrote the policy, and an underwriter who 
is an employee of the defendant. The question presented is 
whether it is proper for the attorney for the plaintiff to interview 
the said agent and employee without first advising and, pre- 
sumably, securing the consent of counsel for the defendant. 
Under certain conditions the Committee is of the opinion that it 
is proper for plaintiff's attorney to interview the aforesaid persons. 

Canon 9 of the American Bar Association’s Canons of Profes- 
sional Ethics states : 

“A lawyer should not in any way communicate upon the sub- 
ject of controversy with a party represented by counsel.” 

Rule 12 of the State Bar Rules of Professional Conduct reads 
substantially the same, but states the exception, implied in Canon 
9, for communications with the consent of counsel. 

Canon 39, as amended September 30, 1937, reads in part as 
follows : 

“A lawyer may properly interview any witness or prospective 
witness for the opposing side in any civil or criminal action 
without the consent of opposing counsel or party. In doing so, 
however, he should scrupulously avoid any suggestion calculated 
to induce the witness to suppress or deviate from the truth, or 
in any degree to affect his free and untrammeled conduct when 
appearing at the trial or on the witness stand.” 

As stated in our Opinion 213, rendered October 22, 1953, “There 
is no prohibition against interviewing those who are only witnesses 
for the opposing party (Drinker, p. 201).” It has been recognized, 
however, that Canon 9 imposes some qualification on the broad 
language “any witness or prospective witness for the opposing 
side,” found in Canon 39. Thus, it has been held that an adverse 
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party, even if a prospective witness, cannot himself be interviewed 
without the consent of his counsel (A.B.A. Op. 187). And Drinker, 
LEGAL ETHICS, p. 296, cites an unreported opinion of the 
American Bar Association’s Committee, No. 250, to the effect 
that the mother of an injured minor child is so far identified with it 
that it is improper for an insurance company to interview her, 
where the child is represented by counsel. 

Before the 1937 Amendment to Canon 39 it read as follows: 

“If the ascertainment of truth requires that a lawyer should 
seek information from one connected with or reputed to be biased 
in favor of an adverse party, he is not thereby deterred from 
seeking to ascertain the truth from such person in the interest 
of his client.” 

On the strength of this language, which is certainly less explicit 
than that now found in Canon 39, it was held, in A.B.A. Op. 117, 
that the attorney for a person injured by falling on the slippery 
floor of a store could properly interview clerks employed in the 
store, who were the only witnesses of the accident, provided no de- 
ception was practiced on them in obtaining their statements and 
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they were informed that the person interviewing them was the at- 
torney for the claimant. The Committee said: “Canon 9 does not 
forbid interviews with employees of the opposite party.” 

It does not appear from the opinion last cited whether the owner 
of the store was an individual or a corporation. Drinker at page 
201, cites Opinion 830 of the Committee of the Association of the 
Bar of the City of New York as holding that Canon 9 “probably 
precludes interviews of managing employees of a corporation hav- 
ing authority to bind it.” It is recognized by this Committee that 
a corporation can be represented only by individuals and that 
Canon 9 must therefore prohibit oral communication with certain 
employees or agents of a corporate adversary. The question of how 
far this protection should be extended is a difficult one, but in the 
case presented the agent and the underwriter do not appear to the 
Committee to be so closely identified with management of the in- 
surance company as to be shielded by its status as a party repre- 
sented by counsel. 

Assuming, therefore, that the attorney for the plaintiff in the 
case presented identifies himself to the defendant’s agent and under- 
writer and practices no deception upon them, it is the opinion of 
this Committee that there is no impropriety in his interviewing them 
as prospectve witnesses, notwithstanding that he may not have 
notified or secured the consent of counsel for the defendant. 


The foregoing Opinion, like all Opinions of this Committee, is 
advisory only. (By-Laws, Art. X, Sec. 3). 





PRESIDENT’S PAGE 
(Continued from Page 257) 


has sponsored are now on the statute books of California; con- 
versely, from time to time our solid block of votes has prevented 
adoption of some rather doubtful proposals. Representatives of 
other associations throughout the state have come to look to our 
delegation for leadership, and our participation regularly adds 
much strength to the Conference. 


Why not visit the Conference sessions at the Ambassador Hotel 
on Monday or Tuesday of the State Bar meeting and see our dele- 
gation in action; and if you have come across a need for change 
in our statutory laws, our delegation to next year’s Convention may 
be able to help you get it headed toward enactment. 
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“Someone should tell him about 


Title Insurance and Trust Company” 


Once is enough to pay estate taxes! Multiple taxation of 
your client’s estate can be avoided if the right steps are 
taken at the right time. The Accounting Section of our 
Estate Planning Department is available to help you attain 
that happy result and other tax savings — without cost. 
Our trust services also afford you and your client experi- 
enced help in handling probate, testamentary trust, living 
trust, and other fiduciary matters. For probate and all 
other legal services, we retain the attorney who drafted 
the instrument. Call our Estate Planning Department, 
MAdison 6-2411. 


Southern California’s Q) o-: Trust Company 


Title Insurance and Trust Company 
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PREVIOUS WINNERS 


By C. G. STRATTON* 
of the Los Angeles Bar 


The Junior Barrister essay contest win- 
ners will be published in the November 
issue of the BAR But.etin. This raised 
the question as to who has won this con- 
test in the past. 

The first Junior Barrister contest 
(1933) was won by Leon B. Brown with 
his article on “Oil and Gas Royalties as 
Interests in Land—the California Doc- 
trine.” Second prize that year went to 
Arthur E. White; Lewis Drucker won 
third prize; and Frank L. Humphrey the fourth. William Howard 
Nicholas was chairman of the Competition committee that first 
year, while the judges were Hon. Frank Finlayson, Oscar Lawler, 
and then Professor Robert Kingsley. 

The next published winners of the Junior Barrister contest was 
in 1935, when Carl E. Elver won with his article on “John Doe.” 
The second prize was won by Allan M. Carson; the third by Paul 
M. Joseph; fourth by Edward H. Gaylord; fifth by John C. Mor- 
row ; and the sixth by George Keefer. William Howard Nicholas 
was again Competition Committee chairman. 


1940 NEXT 

In 1940 we find the next published winners. The first prize was 
won that year by Joseph I. King for his article on, “California 
Means of Obtaining Information Through Legal Process.” The 
second prize was won by Hudson B. Cox and the third by Donald 
H. Ford. Hon. Minor Moore, E. W. Camp and Robert Kingsley 
were judges. 

The next published contest winners appears to be in 1949, when 
Harold S. Voegelin had the winning article on, “Payments to De- 
ceased Partners Estates—A Warning to Law Partners.” Honor- 
able mention in that year went to Robert J. Cahall and E. Talbot 
Callister. The judges at that time were Hon. Clement L. Shinn, 
Peery Price and Paul Fussell. 

In 1950 the winning article was by William A. Cruikshank, Jr., 
on “California Marital Exemption and Its Effect Upon the In- 





C. G. Stratton 


*Patent—Trademark—Copyright Attorney. 
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heritance Tax Law.” John S. Welch and Bennett W. Priest re- 
ceived honorable mention that year. The judges then were Hon. 
Louis C. Drapeau, Herman F. Seivin and Loyd Wright. 

In 1951 Clinton Clad had the winner on “Making Lawyers Out 
of Law Students; The Problem and a Proposed Answer.” Articles 


worthy of special note were by Robert S. Thompson, Matthew S. 
Rae, Jr., and Harned Pettus Hoose. The judges that year were 


Hon. Wm. C. Mathes, Herman F. Selvin and Gordon Hampton. 


FIRST YEAR ALLEN ASHBURN AWARD 

1952 was the first year of the Allen Ashburn award. It was won 
by William J. Hyland with his, “Is the Beneficiary of a Spend- 
thrift Retirement Trust a Fox That Can Be Cornered?’ Worthy 
mention went to Harned Pettus Hoose and Richard B. Newton. 
The judges then were Hon. Allen W. Ashburn, Stevens Fargo and 
Chester Lappen. 

In 1953 Darrell P. McCrory won with, “The Legal Require- 
ments for the Production of Documents in California.’”’ Harned 
Pettus Hoose for the third straight year won honorable mention. 
Also receiving honorable mention this year was Arthur N. Green- 
berg. The judges were Hon. Leon R. Yankwich, Professor J. R. 
Chadbourn, and W. I. Gilbert, Jr. 

In 1954 James W. Beebe had the winning .article with, “The 
Bond Proposition on Your Ballot.” Honorable mention went to 
Martin J. Schnitzer and E. Talbot Callister, the latter having also 
received this honor in 1949. The judges were Hon. W. Turney 
Fox, Hon. Philip H. Richards and Harold A, Black. 

Last year Hugh John Snow won with, “Caveat Cestui.”” Honor- 
able mention went to Robert H. Powsner and Robert B. Krueger. 








——— 
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BRR CR CB CB CB CHIC Bir Me 


Silver Memories 
BBR CR CR CR CRE CR CHK 


Compiled from the World Almanac and the 
L. A. Journal of July, 1931, by 
A. Stevens Halsted Jr. 

The California State Bar announces 
841 applications for the coming examina- 
tions in August,—this number being 
more than 100 in excess of any former 
list in this state. Of the seven members of 
the Committee of Bar Examiners, four 
will handle the Los Angeles class of 520 
names: Alfred L. Bartlett, T. A. J. 
Dockweiler, E. W. Camp and George 
A. Sarau. 





e oe 


A. Stevens Halsted, Jr. 

Ida May Adams, the first woman ever to be directly elected 
to the bench in the United States, was sworn in by Judge May 
Lahey. New Municipal Judge Adams was chosen at the city 
polls last month. ‘eS 


Max Schmeling of Germany knocked out W. L. (Young) 
Stribling of Georgia, in the 15th round at Cleveland, and re- 
tained the world’s heavyweight boxing championship. 

x * x 

Some of the Los Angeles banks have further reduced the 
interest rate paid on savings deposits to 3%, effective July 
first. Previously the rate was reduced from 4 to 3% per cent. 
Money continues over-plentiful; loans are reported to have 
been made in New York on a basis as low as 4% per annum 
on prime collateral. * ok x 

The reconditioned U.S.S. Constitution (“Old Ironsides’’), 
built as a 44-gun frigate in 1794 at Boston, has been recom- 
missioned there after a lapse of 44 years. 

ore. 

The dirigible airship, Graf Zeppelin, with Lincoln Ellsworth 

aboard, flew north from Berlin to connect with the Persian ice 
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breaker, Malygin, on which was Umberto Nobile. The balloon 
skirted the Taimyr Peninsula, but gave up a trip to the North 
Pole on account of wind and fog. The flight established that 
Franz Josef Land and Albert Edward Island are in reality but 
parts of a huge peninsula. 

x * * 

A skeleton is a man with his inside out and his outside off, 
according to a grade school student’s answer to a test given 
by the Research Department of Ohio State University. Among 
other answers to the test were: a grass widow is the wife of a 
vegetarian; a man who marries twice commits bigotry; in 
Christianity, a man may have only one wife—that is called 
monotony; a goblet is a male turkey; SOS is a musical term 
meaning “same only softer,’ *to germinate is to become a nat- 
uralized German. se = 


A U.S. Department of Justice agent pressed a button in a 
garage on East 55th Street in New York City and opened a 
wall of brick and steel into one of the largest distilleries ever 
seized. In it were found almost 1,000,000 gallons of alcohol and 
fermenting molasses, half a dozen trucks and other equipment 
estimated at $750,000, including two 45,000-gallon stills, said 
to be the largest in operation. The liquor plant, with a capacity 
of 28,500 gallons of alcohol a day, occupied the abandoned 
seven-story building of the old Consumers’ Brewery. 

be 

California, with a per capita wealth of $3,093, ranks twenty- 
fourth among the states of the country. Nevada has the highest 
per capita wealth with $6,318 for every man, woman and child 
in the state. Mississippi brings up the rear with $1,242. Oregon 
is seventh from the top with $4,084. The value of the dollar 
(1931) is only 59.2% of the 1913 dollar. 

* * * 

Having lasted thus far for 167 years, what is believed to be 
the most prolonged lawsuit in American history has finally 
reached the Supreme Court. It involves a dispute between the 
States of Vermont and New Hampshire. Nearly an entire box 
car will be required to transport New Hampshire’s exhibits 
supporting her case. The fight between the States started be- 
fore the Union existed, and involves millions of dollars in 
property. 























Jury, 1956 275 


Bisthics, a Se 


By George Harnagel, Jr. 


The Legal Referral Service main- 
tained by a joint committee of the New 
York County Bar Association and the 
Association of the Bar of the City of 
New York has established and trained 
a special panel of lawyers to assist fed- 
eral and other employees involved in 
security proceedings. The program was 
organized with the aid of a $15,000 
George Harnagel, Jr. grant by the Fund for the Republic. 





ae 


The Wisconsin Bar Association is planning to construct a 
headquarters building at Madison. 


* * * 


Texas persists in doing just about everything in a big way. 
Comes now its claim to the family with the most lawyers— 
the Wade family. The father was a lawyer. He has six sons 
who are lawyers. Three of them have fathers-in-law who are 


lawyers. se 


A leaflet entitled “Adopting A Child In Cleveland” has been 
sent to all attorneys in Cuyahoga County (Ohio) for their 
information and file. Prepared by a committee of the Cleve- 
land Welfare Federation, the leaflet is primarily for the use of 
persons interested in adopting a child, and with it was included 
a copy of the Statement of Principles agreed upon by The 
Cleveland Bar Association, the Welfare Federation of Cleve- 
land and the five licensed child-placing agencies operating in 
that city. This Statement of Principles declares that the use 
of lawyers is recommended for advice on the legal aspects of 
child adoptions and that the use of the licensed child-placing 
agencies is recommended for the social or non-legal phases 
involved in adoption matters. 
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The following is an extract from the remarks of Judge 
Walter M. Bastian in presenting Mr. Bruce Baird as a speaker 
before the 1955 Annual Judicial Conference of the District of 
Columbia Circuit : 

“... He has one further distinction which is, perhaps, not 
so widely known. At one time he was my law partner. We 
got out of law school together, and we opened a little law 
office in the old Fendall Building, on the site on which the 
Municipal Center now stands. 

“We had one little office, and we decided to form a part- 
nership. We did not have many cases, and we had a little 
dispute as to whether the firm name should be Bastian and 
Baird or Baird and Bastian. He seemed to think that it should 
be Baird and Bastian because the spelling of his name began 
“Bai,” and therefore alphabetically it was ahead of mine which 
started “Bas.” I thought it should be Bastian and Baird 
because I was eleven months older than he was. So we finally 





compromised, and any cases which he got the firm was Baird 
and Bastian, and any cases that I got, it was Bastian and 
Baird. We never had much further trouble because we didn’t 
have many cases.” 
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Exercise of Rights to Subscribe to 
Securities 


By Committee on Probate Law and Procedure 
There is no statutory authority for an executor or administrator 
to exercise such rights. As a result, whenever such rights are re- 
ceived, the personal representative is faced with the alternatives of 
selling the rights (which may be contrary to the best interests of 
the estate) or of making an unauthorized investment, with the pos- 
sible result of an eventual surcharge. 


Accordingly, the Committee on Probate Law and Procedure 
recommends the addition to the Probate Code of Section 584.5, viz. : 
“Section 584.5 Exercise of Rights to Subscribe to Securities. 

An executor or administrator may exercise rights to subscribe for 

shares of stock, bonds or other securities of corporations, whether 

domestic or foreign, whenever such rights are acquired as a 

result of any securities owned by the estate, and without obtain- 

ing prior approval of the court.” 

In view of the fact that such rights frequently expire within a 
short period after their issuance, the proposed statute has been 
drafted to provide for the exercise of such rights without prior 
court approval. In this regard the Committee feels that the “prudent 
man” investment rule contained in Civil Code Section 2261 provides 
sufficient protection against inadvisable or capricious exercise of 
such rights. 

The Committee considered the problem of purchasing additional 
whole or fractional rights in order to round out the estate’s holdings, 
but felt that the problem was so relatively unimportant that it did 
not justify special legislative treatment. 
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THE DEFENSE OF CRIMINAL CASES .. . 
(Continued from Page 260) 
and authority to deprive an accused of his life or liberty unless 
he has or waives the assistance of counsel.’’!” 


While the Supreme Court of the United States has declined 
to read the requirement as to assistance of counsel into the due 
process clause of the 14th Amendment, so as to make it manda- 
tory in all state prosecutions, it has, nevertheless, ruled that in 
capital cases 

“Where the defendant is unable to employ counsel, and is in- 
capable adequately of making his own defense because of 
ignorance, feeble mindedness, illiteracy, or the like, it is the 
duty of the court, whether requested or not, to assign counsel 
for him as a necessary requisite of due process of law.’’™ 


II 
THE DUTY TO DEFEND 


With this historical background of the meaning and significance 
of the right to counsel in criminal cases, it becomes quite evident 
why all codes of professional ethics stress the duty of the attorney 
to undertake the defense of persons accused of violation of criminal 
law. 

The California Business and Professional Code states among the 
duties of an attorney 

“Never to reject, for any consideration personal to himself, 

the cause of the defenseless or the oppressed.”’* 


The Canons of Professional Ethics of the American Bar Asso- 
ciation express this duty in this manner: 
“5. The Defense or Prosecution of Those Accused of Crime. 
“It is the right of the lawyer to undertake the defense of a 
person accused of crime, regardless of his personal opinion 
as to the guilt of the accused ; otherwise innocent persons, vic- 
tims only of suspicious circumstances, might be denied proper 
defense. Having undertaken such defense, the lawyer is 
bound, by all fair and honorable means, to present every de- 


Johnston v. Zerbst, supra, p. 463. 

Powell v. Alabama, supra Note 1, p. 71; and see, Rice v. Olson, 1945, 324 U.S. 786; 
Palmer v. Ashe, 1951, 342 U.S. 134; Massey v. Moore, 1954, 348 U.S. 105; Betts v. 
Brady, 1942, 316 U.S. 455. 

2California Business and Professional Code, §6068(h). 
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fense that the law of the land permits, to the end that no 
person may be deprived of life or liberty, but by due process 
of law.”’?* 


Ordinarily, no difficulty exists. But in times of crises, when 
persons are charged with violation of laws which the people deem 
important to the country’s security, there is a tendency on the 
part of the people to identify the lawyer with the offense charged. 
This makes lawyers hesitate to undertake the defense of persons 
accused of violating statutes passed in the interest of security or 
even to undertake the defense of persons whose loyalty is ques- 
tioned by administrative agencies. 

A. A Colonial Free Speech Trial 

So it is well to stress the point that a lawyer by defending his 
client is merely performing his function as an officer of the court. 
Traditionally in the English-speaking world men of great stature 
at the Bar have defended persons whose offense was, at the time, 
obnoxious to those in power and to the public opinion of the day. 
In the Colonies, we have the example of Andrew G. Hamilton of 
Philadelphia who defended John Peter Zenger. In 1735, in New 
York, Zenger was charged with seditious libel by reason of articles 
he had published in his newspaper concerning a local election and 
the attitudes of the Governor and the Governor’s Council. The case 
came to trial before James de Lancey, the colonial judge. 

After the Jury was sworn in, Hamilton admitted the printing 
and publication. Whereupon the Attorney General rested his case, 
stating in answer to a question by the Court: 

“Indeed, Sir, as Mr. Hamiiton has confessed the printing and 

publishing of these libels, | think the Jury must find a verdict 

for the King; for supposing they are true, the law says that 
they are not the less libellous for that; nay, indeed the law 
says, their being true is an aggravation of the crime.” 
Then began Hamilton’s brilliant attempt to prove the truth of the 
publication. He pleaded eloquently. But he was overruled by the 
Court. At the very beginning of the argument, deLancey in a 
peremptory tone said: 

“You cannot be admitted, Mr. Hamilton, to give the truth of 

a libel in evidence. A libel is not to be justified; for it is 

nevertheless a libel that it is true.” 


Canon V, American Bar Association Canons of Professional Ethics. 
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When Hamilton expressed his regret that the Court had so soon 
determined the case without giving him a chance to be heard, 
deLancey said: 

“The law is clear that you cannot justify libel.” 


Defeated in his effort to prove the truth, Hamilton decided to 
stake his case upon a direct appeal to the jury, and to do so by 
defying deLancey. So, while apparently submitting to deLancey’s 
final ruling, with a formal “I thank Your Honor,” Hamilton, 
without waiting for his turn to address the jury, turned to them 
and told them that they were the judges of the truth of the libel, 
and had the right to assume that he could have proved the truth 
“of what we have published.” These were his first words: 

“T thank Your Honor. Then, Gentlemen of the Jury, it is to 

you we must now appeal, for witnesses to the truth of the 

facts we have offered, and are denied the liberty to prove.” 


These words and those which followed were, from a legal stand- 
point, a contemptuous appeal to the jury, over the head of the judge, 
bidding them to defy the harshness of the law as laid down by the 
judge. His final words to the jury were an impassioned plea for 
the right to speak the truth in governmental matters, with im- 
punity : 
“Men who injure and oppress the people under their admin- 
istration, provoke them to cry out and complain; and then 
make that very complaint the foundation for new oppressions 
and prosecutions. I wish I could say there were no instances 
of this kind. But to conclude, the question before the Court, 
and you, gentlemen of the jury, is not of small nor private 
concern; it is not the cause of a poor printer, nor of New 
York alone, which you are now trying: No! It may, in its 
consequence, affect every freeman that lives under a British 
Government on the main of America. It is the best cause; 
it is the cause of liberty; and | make no doubt but your up- 
right conduct, this day, will not only entitle you to the love 
and esteem of your fellow-citizens ; but every man, who pre- 
fers freedom to a life of slavery, will bless and honour you, 
as men who have baffled the attempt of tyranny; and, by an 
impartial and uncorrupt verdict, have laid a noble foundation 
for securing to ourselves, our posterity, and our neighbours, 
that to which nature and the laws of our country have given 
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us a right—the liberty—both of exposing and opposing arbi- 


trary power (in these parts of the world, at least) by speak- 
ing and writing truth.” 


As he concluded with these ringing words, the Attorney General 
protested that Hamilton had “gone very much out of the way.” 
The Chief Justice took occasion to instruct the jury that Hamil- 
ton’s statements were not the law. Nevertheless, the jury acquitted 
Zenger and thereupon, his own report of .the case states: 
“there were three huzzas in the Hall, which was crowded 
with people.” 


On the following day, Zenger was discharged from imprison- 
ment. The people of the City of New York considered the acquittal 
so great a victory in the cause of liberty that its common council on 
September 29, 1735, presented Hamilton with the freedom of the 
City, in a grant which recited the remarkable service done to the 
inhabitants of the colony “by his learned and generous defense of 
the rights of mankind and the liberty of the press.” 


To Zenger and Hamilton, and others like them, who defied 
tyranny in the realm of expression at a great sacrifice to them- 
selves, we owe the right of free speech as it exists today." 


B. The Boston Massacre 


Later in Colonial Massachusetts, we have the example of John 
Adams and his cousin, Josiah Quincy, who defended the British 
Captain and the soldiers who, under him, had been involved in 
what has become known as the “Boston Massacre” of 1770. The 
soldiers who had been sent to maintain order were harassed by 
crowds on March 5, 1770, and fired into a rioting crowd and killed 
five persons. The incident was resented by the people of Boston who 
turned the funeral of the men into a great patriotic demonstration. 
The British Captain and three men were charged with murder. 
Adams and Quincy secured their acquittal. In his autobiography, 
John Adams relates how an acquaintance of the British Captain 
came to him: 

“With tears streaming from his eyes, he said: ‘I am come with 

a very solemn message from a very unfortunate man, Capt. 

Preston, in prison. He wishes for counsel, and can get none. 

... I had no hesitation in answering that counsel ought to 


“Yankwich, It’s Libel or Contempt If You Print It, pp. 449-453. 
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be the very last thing that an accused person should want in 
a free country .. . and that persons whose lives were at stake 
ought to have the counsel they preferred . . .”?° 


The attitude of John Adams in this case does honor to his repu- 
tation. The unpopularity of his clients’ cause did not prevent him 
from becoming President of the United States. However, after he 
signed, on July 14, 1789, the first Alien and Sedition Act, which 
he and the entire Federalist party favored, Adams, as President, 
approved the extreme methods of enforcement of this Act which 
members of administration, especially Secretary of State Timothy 
Pickering, used against the Republican sympathizers with the ideas 
of the French Revolution against whom the Act was really di- 
rected.*® 

A recent historian of that Act has stated: 
“In the Sedition Act, the United States government was in 
effect declaring war upon the ideas of the French Revolution. 
To protect the American way—as interpreted by the Federal- 
ists—the people were to be safeguarded against the dangerous 
opinions spreading over the world. As the Federalists ad- 
mitted, it was not only against sans-culottes that defenses 
must be erected; philosophers were an even greater menace 
to the established order.” 


According to this theory, the only way to preserve the health of the 
body politic was to impose a quarantine upon ideas. 

“Moreover, the Sedition Act was an implied acknowledge- 
ment by the Federalists that force and coercion rather than 
reason and argument were to be the ultimate arbiters of politi- 
cal controversy in the United States. Difference of opinion 
were to be erased and the American mind was to be forced 
into an intellectual strait jacket fashioned by Harrison Gray 
Otis and company. 

“Obviously, this necessitated an unprecedented extension of 
the authority of the Federal government into the lives of 
American citizens. Only the prospect of impending war with 
France and the fear of a stab in the back by a domestic 


%As quoted by Tom Cameron, in “The Lawyer’s Job as a Defender,” Los Angeles 
Times, May 20, 1956, Part II, p. 5. 
%John C. Miller, The Crisis of Freedom, 1951, pp. 54-74. 
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‘French faction’ could have persuaded the American people 


to consent to such an encroachment upon their liberties.”?” 


The prosecutions under this act with the sanction of the Adams 
administration were conducted in an atmosphere of mass hysteria. 
Some of the Federalist Judges were intemperate. The juries were 
so packed with Federalists that even so conservative a writer as 
Albert J. Beveridge states : 

“Trial by jury in any real sense was not to be had.”'* 


Other historians confirm this view.” 


C. Thomas Erskine’s Defense of Paine 
In a sense the situation was the same in England where, follow- 
ing the French Revolution, many prosecutions were instituted 
against sympathizers with its libertarian ideals. So Thomas Paine, 
was prosecuted in 1792 for seditious libel against the Government 
for publishing “The Rights of Man.” It is one of the glories of the 
English Bar that Paine and others like him found defenders of the 
type of Thomas Erskine who, although a royalist, insisted that the 
right of free speech in England included the right to advocate the 
abolition of the monarchy and the establishment of a republic,— 
opinions which were, certainly, as revolutionary and subversive of 
established order in that day as are some of the proscribed radical 
doctrines of today. He told the jury: 
“In addressing myself, therefore, to gentlemen not only zeal- 
ous for the honour of English government, but visibly indig- 
nant at any attack upon its principles, and who would, perhaps, 
be impatient of arguments from a suspected quarter, I give 
my client the benefit of declaring that | am, and ever have 
been, attached to the genuine principles of the British govern- 
ment; and that, however the Court or you may reject the 
application, I defend him upon principles not only consistent 
with its permanence and security, but without the establishment 
of which, it never could have had an existence. 
“The proposition which I mean to maintain as the basis of 
the liberty of the press, and without which it is an empty 


John C. Miller, op. cit., pp. 74-75. 
Albert J. Beveridge, Life of Marshall, Vol. III, p. 42. 
Claude G. Bowers, Jefferson and Hamilton, pp. 383-411. 
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sound, is this :—that every man, not intending to mislead, but 
seeking to enlighten others with what his own reason or con- 
science, however erroneously, have dictated to him as truth, 
may address himself to the universal reason of a whole nation, 
either upon the subject of the governments in general, or upon 
that of our own particular country :—that he may analyze 
the principles of its constitution,—point out its errors and 
defects, examine and publish its corruptions, warn his fellow- 
citizens against their consequences, and exert his whole facul- 
ties in pointing out the most advantageous changes in estab- 
lishments which he considers to be radically defective, or 
sliding from their object by abuse. All this every subject of 
this country has a right to do, if he contemplates only what 
he thinks would be for its advantage, and but seeks to change 
the public mind by the conviction which flows from reasoning 
dictated by conscience.”’*° 


While these cases differ in their nature, the lesson to be drawn 
from them for the occasion is the same. In each, courageous lawyers 


2Yankwich, It’s Libel or Contempt If You Print It, pp. 46-462. 
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defended persons unpopular at the time, either because of the 
offense with which they were charged or,—as in the case in which 
Hamilton and Erskine appeared,—the law was so harsh that a 
defense upon the basis of existing law was impossible. Hamilton 
and Erskine transcended the mores of the time by urging a con- 
cept of the law which came to be accepted only in later years. 
Adams defended a person accused of what many considered “an 
outrage” against an unarmed crowd. In the case of Zenger and 
Capt. Preston and his men, the jury, by their verdicts, vindicated 
the causes which Hamilton and Adams had defended. But, although 
Paine was convicted, the reputation of Erskine was not in any way 
tarnished by his defense of him. Indeed, many historians consider 
his efforts in that and other similar cases as much more distin- 
guished than anything he did later when he became Lord Chan- 
cellor. Rightly. For what these great lawyers did was to see that 
men who were being tried in an atmosphere of public hostility had 
their day in court. It would be a disservice to history to identify 
Hamilton, Adams and Erskine with the odium which, under law, 
attached to the offense. The fact that the principles advocated by 
Hamilton became the law of the free press in the United States 
and those advocated by Erskine became the law of England but 
emphasizes the need for courageous advocacy at the time when a 
defendant may be charged with what for the moment may be con- 
sidered a very odious violation of law. 


So it becomes the duty of the American lawyer to stand unafraid 
in giving an accused proper representation. This may involve the 
risk of popular identification of the lawyer with the opprobrium 
which attaches to the act with which his client stands charged. But, 
in the end, that will be forgotten. What will be remembered is 
that the right to counsel, which is so integral a part of our consti- 
tutional due process, has been fully and, at times, freely given by 
men of audacity. There is no worthier a way for lawyers today. 

“to uphold the honor and to maintain the dignity of the pro- 


921 


fession.’ 


For it is of the essence of democratic freedom that individual rights 
may be asserted against the community itself. And the lawyer who 
counsels and assists those who assert such rights, acts in the great 
tradition of the profession. 


Canon XXIX, American Bar Association Canons of Professional Ethics. 
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